January 12, 2006

The Honorable Rob McKenna
Attorney General

State of Washington

1125 Washington Street SE

Dear Attorney General McKenna:

On behalf of the Washington State Association of Municipal Attorneys, please accept
the enclosed comments for consideration in your adoption of the Model Rules for
Public Records Disclosure. We fully support a legal and consistent response to
requests for public records.

Beyond any concern with a particular section of the draft is the overall organization of
it. I am unaware of any prior sections of the comments to the Washington
Administrative Code (WAC) so closely resembling the WAC provisions themselves.
The result is a document over fifty pages long to state less than ten pages of actual
rules. While the intention is to facilitate the public disclosure of documents, the likely
result will be the opposite as local governments and citizens around the state struggle
to understand what is actually a very straightforward law.

My hope is that you will more clearly distinguish the comments from the rules so that
anyone can see what is truly expected from an agency when a public document is
requested.

To facilitate my own review, I segregated the rules from the comments. I then
incorporated feedback to each of the rules and comments, using color coding to try to
be as clear as possible. My feedback to you includes not only my own concerns, but
those of the WSAMA membership as well.

As you will see, there is not so much reaction to the rules as the comments. Perhaps
the comments could be issued separately as an opinion (which is what they are). I
believe that this process would have significantly more meaning to the impacted
agencies and citizens if it were not so confounded by the opinions put forth in the
comments. The current draft discourages serious consideration and comment by virtue
of its volume.
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Attorney General McKenna
January 12, 2006
Page 2

On behalf of WSAMA, your consideration of our concerns is greatly appreciated. I
know that we share the same interests in customer service and open government.

I remain available to discuss this matter at your convenience (253) 983-7704.
Sincerely,

Heidi Wachter
WSAMA Board Member

HW:ddr
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Chapter 44-14 WAC
PUBLIC RECORDS ACT--MODEL RULES
INTRODUCTORY COMMENTS

AUTHORITY AND PURPOSE
NEW SECTION

The purpose of these rules is to comply with the Legislative
directive to write advisory model rules intended to implement the
Public Disclosure Act. RCW 42.17.348(2)

AGENCY DESCRIPTION--CONTACT INFORMATION--PUBLIC RECORDS OFFICER
11/22/05 1:55 PM [ 8 ] OTS-8492.2
NEW SECTION

_ (1) The agency (describe services provided by

agency) . The agency's central office is located at (describe).
The agency has field offices at (describe, if applicable).

(2) Any person wishing to request access to public records of
(agency), or seeking assistance in making such a request should
contact the public records officer of the (agency):
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Public Records Officer

(Agency)

(Address)

(Telephone number)

(fax number)

(e-mail)

Information is also available at the (agency's) web site at

Www., (kR ok Kk k)

(2) The public records officer will oversee compliance with

the act but another agency staff member can process the request.
The public records officer and the agency will provide the "fullest
assistance" to requestors in making requests for identifiable
records under the act, to create and maintain for use by the public
and (agency) officials an index to public records of the (agency,
if applicable), to ensure that public records are protected from
damage or disorganization, and to prevent fulfilling public records
requests from causing excessive interference with essential
functions of the (agency).

[

(]

AVAILABILITY OF PUBLIC RECORDS
NEW SECTION

. (1) Hours for
inspection of records. Public records are available for inspection
and copying during normal business hours of the (agency), (provide
hours, e.g., Monday through Friday, 8:00 a.m. to 5:00 p.m.,
excluding legal holidays). Records must be inspected at the
offices of the (agency).
(2) Records index. (If agency keeps an index.) There is
available for use by members of the public an index of public
records, including (describe contents). It may be accessed on-line
at (web site address). (If there are multiple indices, describe
each and its availability.)
(If agency is local agency opting out of the index
requirement.) The agency finds that maintaining an index is unduly
burdensome and would interfere with agency operations. The
requirement would unduly burden or interfere with agency operations
in the following ways (specify reasons).
(3) Organization of records. The agency shall maintain its
records in a reasonably organized manner. The agency shall take
reasonable actions to protect records from damage and
disorganization. A requestor shall not take agency records from
agency offices without the permission of the public records
officer. A variety of records is available on the (agency) web
site at (web site address). Requestors are encouraged to view the
documents available on the web site prior to submitting a records
request.
(4) Making a request for public records.
(a) Any person wishing to inspect or copy public records of
the (agency) should make the request in writing on the agency's
request form, or by letter, fax, or electronic mail addressed to
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the public records officer and including the following information:
| Name of requestor;

! Address of requestor;

I Other contact information, including telephone number and

any e-mail address;

| Identification of the public records adequate for the public
records officer to locate the records; and

!'The date and time of day of the request.

(b) If the requestor wishes to have copies of the records sent
instead of simply being made available for copying, he or she
should so indicate and indicate a willingness to pay for the
records. Pursuant to section (insert section), standard
photocopies will be provided at (amount) cents per page.

(c) A form is available for use by requestors at the office of
the public records officer and on-line at (web site address).

(d) The public records officer may accept requests for public
records that contain the above information by telephone or in
person. If the public records officer accepts such a request he or
she will confirm receipt of the information and the substance of
the request in writing.

[]

[]

WAC 44-14-030 (4) (a)-

“For purposes of these rules, agency rules may require the public
records request to be in writing and cannot be subject to penalty or
attorney’s fees where it has adopted such a requirement by rule and
the request is not in accord with reasonable rules, consistent with the
purpose of the PDA and reasonable accommodation of physical
limitations of the requesting party”

Same page and section: add a @ “Where the request is for a list of items, the
requestor may be required to certify that it is not for commercial purposes,
consistent with RCW xxx :” [cite statute]

PROCESSING OF PUBLIC RECORDS REQUESTS - -GENERAL
NEW SECTION

(1) Providing "fullest assistance." The agency is charged by
statute with providing the "fullest assistance" to requestors. The
11/22/05 1:55 PM [ 18 ] OTS-8492.2

public records officer shall process requests in the order allowing
the most requests to be processed in the most efficient manner.

(2) Acknowledging receipt of request. Within five business

days of receipt of the request, the public records officer shall do
one or more of the following:
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(a) Make the records available for inspection or copying (or,

if so requested and payment for the records is made or terms of
payment are agreed upon, send the records to the requestor);

(b) Provide a reasonable estimate of when records will be
available; or

(c) If the request is unclear or does not sufficiently

identify the requested records, request clarification from the
requestor. Such clarification may be requested and provided by
telephone. The public records officer may revise the estimate of
when records will be available.

(3) Consequences of failure to respond. If the public records
officer does not respond in writing within five working days of
receipt of the request for disclosure, the request may be deemed
denied and the requestor may obtain internal agency review or seek
judicial review of the denial. See WAC 44-14-080 (2) and (4).

(4) Protecting rights of others. In the event that the

requested records contain information that may affect rights of
others and may be exempt from disclosure, the public records
officer may, prior to providing the records, give notice to such
others whose rights may be affected by the disclosure. Such notice
should be given so as to make it possible for those other persons
to contact the requestor and ask him or her to revise the request,
or, if necessary, seek an order from a court to prevent or limit
the disclosure.

(5) Records exempt from disclosure. Some records are exempt

from disclosure. If the agency believes that a record is exempt
from disclosure and should be withheld, the public records officer
will state the specific exemption and provide a brief explanation
of why the record is being withheld. If only a portion of a record
is exempt from disclosure, but the remainder is not exempt, the
public records officer shall redact the exempt portions, provide
the remaining portions, and indicate to the requestor—why pertiens

of—the—record—are being redaeted how the withheld document meets the

exemption.

(6) Inspection of records.

(a) The (agency) shall provide space to inspect public records
and provide staff assistance to make any requested copies. No
member of the public may remove a document from the viewing area or
disassemble or alter any document. The requestor shall indicate
which documents he or she wishes to have copied.

(b) The requestor must claim or review the assembled records
within thirty days of the agency's notification to him or her that
the records are available for inspection or copying. If the
requestor or a representative of the requestor fails to make
arrangements to claim or review the records within the thirty-day
period, the agency may close the request and refile the assembled
records. A subsequent request for the same or almost identical
records can be processed last.

(7) Providing copies of records. After inspection is
complete, the public records officer shall make the requested
copies.

(8) Large requests. When the request is for a large number of

MRC - 0133



records, the public records officer may provide access for
inspection and copying in installments, if the officer reasonably
determines that it would be practical to provide the records in
that way. If, within a reasonable time, the requestor fails to
inspect the entire set of records or one or more of the
installments, the public records officer may stop searching for the
remaining records and close the request.

(9) Completion of inspection. When the inspection of the

requested records is complete and all requested copies are
provided, or when the requestor either withdraws the request or
fails to fulfill his or her obligations to inspect the records or
pay the deposit or final payment for the requested copies, the
public records officer shall close the request and indicate to the
requestor that the (agency)—has—eceompletedadiligentscarch for the

regquested—reecoxrds provided the requested records, and, because the
records have not been claimed, closed the request.

(10) Later discovered documents. If, after the (agency) has
informed the requestor that it has provided all available records,
the (agency) becomes aware of additional responsive documents
existing at the time of the request, it shall promptly inform the
requestor of the additional documents and provide them on an
expedited basis, along with a written explanation of why they were
not previously located and provided.

(1

[l

WAC 44-14-040 (3) reference to “five working days” should be clarified to
“agency working days”; some agencies observe different holidays than others.
As written, not clear who defines what a “working day” is.

(4) Facilitating communication between a requestor and a protected
third party may not be a great idea. Sometimes documents are
requested based on the belief that the documents are relevant to
dispute. Requestors should not have to subject themselves to a the
reaction of the third party.

(6) (b) Requests can be processed in any order. The legal requirement
is 5 days.

WAC 44-14-040 (8)- large requests- no pick up within “reasonable time”- we
think 2 weeks is reasonable

WAC 44-14-040 (10)- later located documents; don’t understand why the
agency needs to provide a written explanation why it did not locate the
documents earlier. This illustrates that there should be some good faith
defense; discovery of a record after the fact, where there has been due
diligence, should not subject an agency to mandatory attorneys fees and
penalties. This needs to be recognized in the rules or by amendment.
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(10) Does this trigger a duty to regularly review all old requests ad
infinitum? That seems unduly burdensome. This section should be
clarified so as to be precise about what is expected.

PROCESSING OF PUBLIC RECORDS REQUESTS--ELECTRONIC RECORDS
NEW SECTION

_ (1) Gemeral. The process for requesting

electronic records is the same as for requesting paper records, see
WAC 44-14-040, with the exceptions set forth in this section.

(2) Providing electronic records. The public records officer

may provide electronic public records either in an electronic
format or by reducing the electronic records to a paper format.

(3) Customized access to data bases.

(a) The (agency) is not required to create a public record,

create a data base or reformat or alter a data base pursuant to a
requestor's search criteria in order to produce a record in a
manner not maintained by the (agency) for its business purposes.
The (agency) is not required to write code to respond to a public
records request. The (agency) will not reconstruct a record in an
electronic format if it is no longer retained in that format. The
(agency) will not provide a copy of software programs or data
retrieval systems it does not own and/or for which it has signed
license agreements restricting the requested customized access, or
provide other proprietary information protected by trade secret or
other laws governing proprietary information.

(b) However, the (agency) may, in providing assistance to the
requestor, choose to reformat or otherwise customize existing
electronic records in a data base in order to respond to the
information request. The process for customized access is provided
in (c) through (f) of this subsection.

(c) In determining whether to provide such customized access

to a data base, the agency will consider the following nonexclusive
list of factors:

(i) The impact on staff including programming time and effort;

(ii) The (agency's) resources including specific

appropriations provided to the (agency) to conduct customized
programming;

(iii) The (agency's) software search capabilities;

(iv) The (agency's) ability to electronically redact or mask
electronic information that is not disclosable;

(v) The (agency's) ability to respond to similar requests from
other requestors;

(vi) The impact on other programming needs and data base

access needs for the (agency) and the prevention of interference
with other essential functions;
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(vii) The need to maintain the security and integrity of the
records and software including information such as source codes,
security passwords, software applications and other information
described and exempted from disclosure in RCW 42.17.310 (1) (h) and
(ddd) ;

(viii) The need, if any, and ability to notify individuals
referenced in the data base;

(ix) The number of data base programming requests from this
requestor and/or programming time needed to respond;

(x) The alternatives to providing customized access to the
requestor; and

(xi) The overall cost of such customized access.

(d) The (agency) may limit the number of customized access
requests an individual may make per year, or the number of
programming hours it will devote to a request.

(e) If the public records officer and the requestor agree that
customized access is a reasonable means of providing access to the
information requested by which the agency can provide such access
given ((c) and (d) of this subsection), then, pursuant to RCW
43.105.280, the public records officer may charge the requestor for
the cost of such access, including programming costs, other staff
time, and other direct costs.

(f) The (agency) will publish the cost for its programming

time, other staff time, and other direct costs by separate rule or
schedule.

(g) The (agency) may choose to provide the electronic public
records in a requested electronic format (such as a compact disk) .
The (agency) may choose another format if that format is consistent
with its business purposes and the factors in (c) of this
subsection.

(]

(]

(3) (a) This is very helpful to local government. We receive requests
for “hard drives” and other computer-related data which are subject to
licensing restrictions.

(10)(b)-(g) - customizing access to data bases; should not have to create a clone
or ghost of hard drive; not an identified record. This is not related to Public
Records law and only serves to confuse agencies and citizens as to what is
actually required.

EXEMPTIONS

11/22/05 1:55 PM [ 37 ] OTS-8492.2

NEW SECTION

I (1) The Public Records Act sets

forth a number of documents that are exempt from public inspection
and copying in RCW 42.17.310(1) and 42.17.311 through 42.17.31915.
In addition, pursuant to RCW 42.17.260(1) if any "other statute"
exempts or prohibits the disclosure of specific information or
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records, that law controls. Requestors should be aware of the
following exemptions, outside the Public Records Act, that restrict
the availability of some documents for inspection and copying:
(List other laws)

(2) The (agency) is prohibited by statute from disclosing

lists of individuals for commercial purposes.

(]

(]

NEW SECTION

(1) Costs for paper copies. There is no fee for inspecting public
records. A requestor may obtain standard black and white
photocopies for (amount) cents per page and color copies for
(amount) cents per page.

If an agency decides to charge more than fifteen cents per page,
use the following language: The agency charges (amount) per page
for a standard black and white photocopy of a record selected by a
requestor. A statement of the factors and the manner used to
determine this charge is available from the public records officer.
Before beginning to make the copies, the public records

officer may require a deposit of up to ten percent of the estimated
costs of copying all the records selected by the requestor. The
public records officer may also require the payment of the
remainder of the copying costs before providing all the records, or
the payment of the costs of an installment before providing an
installment. The (agency) may not charge sales tax of the costs of
copies.

(2) Costs for electronic records. The cost of electronic

copies of records shall be (amount) for information on a floppy
disk and (amount) for information on a CD-ROM. If the request
requires customized access to electronic records, the public
records officer will charge the actual costs of such access, including
staff time and other direct costs.

(3) Costs of mailing. The publiec recordseffiecer-agency may also
charge actual costs of mailing.

(4) Payment. Payment may be made by cash or check to "Public
Records Officer (of agency)."

[]

(]

(4) Check should be made to whatever is normally done by the agency.

REVIEW OF DENIALS OF PUBLIC RECORDS
NEW SECTION

. (1)
Petition for review of denial of access. Any person who objects to
the initial denial or partial denial of a records request may
petition in writing (including e-mail) to the public records
officer for a review of that decision. The petition shall include
or refer to the written statement by the public records officer
denying the request.
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(2) Consideration of petition for review. The public records
officer shall promptly provide the petition and any other relevant
information to (public records officer's supervisor or other agency
official) . That person shall immediately consider the petition and
either affirm or reverse such denial within two business days
following receipt of the petition.

(3) (Applicable to state agencies only.) Review by the

attorney general's office. Pursuant to RCW 42.17.325, if the
(state agency) denies a requestor access to public records because
it claims the record is exempt from disclosure, the requestor may
request the attorney general's office to review the matter. The
attorney general has adopted rules on such requests in WAC 44-06-
160.

(4) Judicial review. Court review of denials of public

records request is available pursuant to RCW 42.17.340 at the
conclusion of the agency internal appeal process, or two business
11/22/05 1:55 PM [ 48 ] OTS-8492.2

days after the initial denial, whichever occurs first.

[]

(1

(2) What is the authority for the two-day turnaround? Is an extension
possible if needed?
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Chapter 44-14 WAC

PUBLIC RECORDS ACT--MODEL RULES

INTRODUCTORY COMMENTS

NEW SECTION

WAC 44-14-00001 Statutory authority and purpose. The

legislature directed the attorney general to adopt advisory model
rules on public records compliance and to revise them from time to
time. RCW 42.17.348 (2) and (3) (section 4(2) and (3), chapter
483, Laws of 2005). The purpose of the model rules is to provide
information to records requestors and state and local agencies
about "best practices" for complying with the Public Records Act,
RCW 42.17.251 through 42.17.348 ("act"). The overall goal of the
model rules is to establish a culture of compliance among agencies
and a culture of cooperation among requestors by standardizing best
practices throughout the state. The attorney general encourages
state and local agencies to adopt the model rules (but not
necessarily the comments) by regulation or ordinance.

The act applies to all state agencies and local units of
government . These model rules use the term "agency" to refer to
either a state or local agency. Upon adoption, each agency would
change that term to name itself (such as changing references from
"agency" to "city"). To assist state and local agencies
considering adopting the model rules, an electronic version of the
rules is available on the attorney general's web site,
www.atg.wa.gov/records/modelrules.

The model rules are the product of an extensive outreach
project. The attorney general held thirteen public forums all
across the state to obtain the views of requestors and agencies.
Many requestors and agencies also provided detailed written
comments that are contained in the rule-making file. The model
rules reflect many of the points and concerns presented in those
forums.

The model rules provide one approach (or, in some cases,
alternate approaches) to processing public records requests.
Agencies vary enormously in size, resources, and complexity of
requests received. Any "one-size-fits-all" approach in the model
rules, therefore, may not be best for requestors and agencies.

[]

WAC 44-14-00001 - the phrase "best practices". Can't this be deleted?

NEW SECTION
WAC 44-14-00002 Format of model rules. We are publishing the
model rules with comments. The comments have five-digit WAC
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numbers such as WAC 44-14-05001. The model rules themselves have
three-digit WAC numbers such as WAC 44-14-050.

The comments are designed to explain the basis and rationale

for the rules themselves as well as provide broader context and
legal guidance. The comments contain many citations to statutes,
cases, and formal attorney general's opinions to provide guidance
to requestors and agencies.

(]

NEW SECTION

WAC 44-14-00003 Model rules and comments are nonbinding. The

model rules, and the comments accompanying them, are advisory only
and do not bind any agency. Accordingly, many of the comments to
the model rules often use the word "should" or "may" to describe
what an agency or requestor is encouraged to do. The use of the
words "should" or "may" are permissive, not mandatory, and are not
intended to create any legal duty.

While the model rules and comments are nonbinding, they should
11/22/05 1:55 PM [ 3 ] OTS-8492.2

be carefully considered by requestors and agencies. The model
rules and comments were adopted after extensive statewide hearings
and voluminous comments from a wide variety of interested parties.
[

This appears to be more of a rule than a comment.

NEW SECTION

WAC 44-14-00004 Recodification of the act. On July 1, 2006,

the act will be recodified. Chapter 274, Laws of 2005. The act
will be known as the "Public Records Act" and will be codified in
chapter 42.56 RCW. The exemptions in the act are recodified and
grouped together by topic. The recodification does not change
substantive law. The model rules provide citations to the current
act, chapter 42.17 RCW. Subsequent revisions of the model rules
will contain the new citations.

[]

NEW SECTION
WAC 44-14-00005 Training is critical. The act is
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complicated, and compliance requires training. Training can be the
difference between a satisfied requestor and expensive litigation.
The attorney general's office strongly encourages agencies to
provide thorough and ongoing training to agency staff on public
records compliance. All agency employees should receive basic
training on public records compliance and records retention; public
records officers should receive more intensive training.

[l

NEW SECTION

WAC 44-14-00006 Additional resources. Several web sites

provide information on the act. The attorney general office's web
site on public records is www.atg.wa.gov/records. The municipal
research service center, an entity serving local governments,
provides a public records handbook at
www.mrsc.org/Publications/prdpub04.pdf. A requestor's
organization, the Washington Coalition for Open Government, has
materials on its site at www.washingtoncog.org.

The Washington State Bar Association is publishing a twentytwo-
chapter deskbook on public records in 2006. It will be
available at www.wsba.org.

[]

AUTHORITY AND PURPOSE

Comments to WAC 44-14-010

NEW SECTION

WAC 44-14-01001 Scope of coverage of Public Records Act. The

act applies to an "agency." RCW 42.17.260(1). "'Agency' includes
all state agencies and local agencies. 'State agency' includes
every state office, department, division, bureau, board,
commission, or other state agency. 'Local agency' includes every
county, city, town, municipal corporation, quasi-municipal
corporation, or special purpose district, or any office,
department, division, bureau, board, commission, or agency thereof,
or other local public agency." RCW 42.17.020(1).

A court is not an "agency" subject to the act..Access to

court records is governed by court rules and common law. These
model rules, therefore, do not address access to court records.

An entity which is not an "agency" can still be subject to the

act when it is the functional equivalent of an agency. Courts have
applied a four-factor, case-by-case test. The factors are:

(1) Whether the entity performs a government function;
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(2) The level of government funding;

(3) The extent of government involvement or regulation; and

(4) Whether the entity was created by the government. Op.

Att'y Gen. 2 (2002) ..

Some agencies, most notably counties, are a collection of
separate quasi-autonomous departments which are governed by
different elected officials (such as a county assessor and
11/22/05 1:55 PM [ 6 ] OTS-8492.2

prosecuting attorney). However, the act defines the county as a
whole as an "agency" subject to the act. RCW 42.17.020(1). The
act requires an agency to coordinate responses to records requests

across departmental lines. RCW 42.17.253(1) (2005).
Notes: 1 Nast v. Michels, 107 Wn.2d 300, 730 P.2d 54 (1986).
2 See also Telford v. Thurston County Bd. of Comm'rs, 95 Wn. App. 149, 162, 1974 P.2d 886, review denied, 138
Wn.2d 1015, 989 P.2d 1143 (1999); Op. Att'y Gen. 5 (1991).

[l

NEW SECTION
WAC 44-14-01002 Requirement that agencies adopt reasonable
regulations for public records requests. The act provides:
"Agencies shall adopt and enforce reasonable rules and regulations
to provide full public access to public records, to protect
public records from damage or disorganization, and to prevent
excessive interference with other essential functions of the agency
Such rules and regulations shall provide for the fullest
assistance to inquirers and the most timely possible action on
requests for information." RCW 42.17.290. Therefore, an agency
must adopt "reasonable" regulations providing for the "fullest
assistance" to requestors and the "most timely possible action on
requests."
At the same time, an agency's regulations must "protect public
records from damage or disorganization" and "prevent excessive
interference" with other essential agency functions. Another
provision of the act provides that providing public records should
not "unreasonably disrupt the operations of the agency." RCW
42.17.270. This provision allows an agency to take reasonable
precautions to prevent a requestor from being disrespectful to
agency staff.
[

11/22/05 1:55 PM [ 7 ] OTS-8492.2

NEW SECTION

WAC 44-14-01003 Construction and application of act. The act
declares: "The people of this state do not yield their sovereignty
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to the agencies that serve them. The people, in delegating
authority, do not give their public servants the right to decide
what is good for the people to know and what is not good for them
to know. The people insist on remaining informed so that they may
maintain control over the instruments that they have created." RCW
42.17.251. The act further provides: ". . . mindful of the right
of individuals to privacy and of the desirability of the efficient
administration of government, full access to information concerning
the conduct of government on every level must be assured as a
fundamental and necessary precondition to the sound governance of
a free society." RCW 42.17.010(11). The act also provides,

"Courts shall take into account the policy of (the act) that free
and open examination of public records is in the public interest,
even though such examination may cause inconvenience or
embarrassment to public officials or others." RCW 42.17.340(3).
Because the purpose of the act is to allow people to be

informed about governmental decisions (and therefore help keep
government accountable) while at the same time being "mindful of
the right of individuals to privacy," it should not be used to
obtain records containing purely personal information that has
absolutely no bearing on the conduct of government.

The act emphasizes three separate times that it must be

liberally construed to effect its purpose, which is the disclosure
of nonexempt public records. RCW 42.17.010, 42.17.251, 42.17.920..
The act places the burden on the agency of proving a record is not
subject to disclosure or that its estimate of time to provide a
full response was "reasonable." RCW 42.17.340 (1) and (2). The

act also encourages disclosure by awarding a requestor reasonable
attorneys fees, costs, and a daily penalty if the agency fails to
meet its burden of proving the record is not subject to disclosure

or its estimate was not "reasonable." RCW 42.17.340(4).

Note: 1See King County v. Sheehan, 114 Wn. App. 325, 338, 57 P.3d 307 (2002) (referring to the three legislative intent
provisions of the act as "the thrice-repeated legislative mandate that exemptions under the Public Records Act are to be
narrowly construed.").

(]

WAC 44-14-01003 - delete the editorial in parentheses "(and therefore help keep government
accountable).

WAC 44-14-01003: guiding tests for application of the PDA

a. open government

b. not avoid disclosure to protect public officials from inconvenience or
embarrassment

c. protect individual privacy and personal information not related to the
conduct of government

d. the desirability of efficient administration of government

€. prevent excessive interference in essential agency functions
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Further comment on WAC- burden of proof to show estimate of response time was

“reasonable”: can use same criteria as #5

Comments to WAC 44-14-020

NEW SECTION

11/22/05 1:55 PM [ 9 ] OTS-8492.2

WAC 44-14-02001 Agency must publish its procedures. An

agency must publish its public records policies, organizational
information, and methods for requestors to obtain public records.
RCW 42.17.250(1) .. A state agency must publish its procedures in
the Washington Administrative Code and a local agency must
prominently display and make them available at each of its offices.
RCW 42.17.250 (1) (a). An agency cannot invoke a procedure if it

did not publish it as required. RCW 42.17.250(2).
Note: 15ee, e.g., WAC 44-06-030 (attorney general office's organizational and public records methods statement).

[]

Page 9: WAC 44-14-02001: website posting meets publication requirement

NEW SECTION

WAC 44-14-02002 Public records officers. An agency must

appoint a public records officer whose responsibility is to serve
as a "point of contact" for members of the public seeking public
records. RCW 42.17.253(1). The purpose of this requirement is to
provide the public with one point of contact within the agency to
make a request. A state agency must provide the public records
officer's name and contact information by publishing it in the
state register. A state agency is encouraged to provide the public
records officer's contact information on its web site. A local
agency must publish the public records officer's name and contact
information in a way reasonably calculated to provide notice to the
public such as posting it on the agency's web site. RCW
42.17.253(3).

The public records officer is not required to personally

fulfill requests for public records. A request can be fulfilled by
an agency employee other than the public records officer. If the
request is made to the public records officer, but should actually
be fulfilled by others in the agency, the public records officer
should route the request to the appropriate person(s) in the agency
for processing. An agency is not required to hire a new staff
member to be the public records officer.

[]
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Page 9: WAC 44-14-02002: City Clerk is point of contact; need not fill all requests
personally; can refer to different city departments

Comments to WAC 44-14-030

NEW SECTION

WAC 44-14-03001 "Public record" defined. Courts use a threepart
test to determine if a record is a "public record." The

document must be: A "writing," containing information "relating to
the conduct of government" or the performance of any governmental
or proprietary function, "prepared, owned, used, or retained" by an
agency.:

(1) Writing. A "public record" can be any writing "regardless

of physical form or characteristics." RCW 42.17.020(41).

"Writing" is defined very broadly as: ". . . handwriting,
typewriting, printing, photostating, photographing, and every other
means of recording any form of communication or representation,
including, but not limited to, letters, words, pictures, sounds, or
symbols, or combination thereof, and all papers, maps, magnetic or
paper tapes, photographic films and prints, motion picture, film
and video recordings, magnetic or punched cards, discs, drums,
diskettes, sound recordings, and other documents including existing
data compilations from which information may be obtained or
translated." RCW 42.17.020(48).

(2) Relating to the conduct of government. To be a "public

record," a document must relate to the "conduct of government or
the performance of any governmental or proprietary function." RCW
42.17.020(41) . Almost all records held by an agency relate to the
11/22/05 1:55 PM [ 12 ] 0OTS-8492.2 '

conduct of government; however, some do not. A purely personal
record having no relation to the conduct of government is not a
"public record." Even though a purely personal record might not be
a "public record," a record of its existence might be. For

example, a record showing the existence of a purely personal e-mail
sent by an agency employee on an agency computer would probably be
a "public record," even if the contents of the e-mail itself is
not.:

(3) "Prepared, owned, used, or retained." A "public record"

is a record "prepared, owned, used, or retained" by an agency. RCW
42.17.020(41) .

A record can be "used" by an agency, even if the agency does

not actually possess the record. If an agency uses a record in its
decision-making process it is a "public record.": For example, if

an agency considered technical specifications of a public works
project and returned the specifications to the contractor in

MRC - 0145



another state, the specifications would be a "public record"
because the agency "used" the document in its decision-making
process.. The agency would be responsible for obtaining the public
record, unless doing so would be impossible. An agency cannot send
its only copy of a record to a third party for the sole purpose of
avoiding disclosure.s

Sometimes agency employees work on agency business from home
computers. Because these records were "used" by the agency and
relate to agency business, the home-computer documents (which
include e-mail) are "public records" because they relate to the
"conduct of government." RCW 42.17.020(41). However, the act does
not authorize unbridled searches of agency property.s If agency
property is not subject to unbridled searches, then neither is the
home computer of an agency employee. However, because the homecomputer
documents relating to agency business are "public

records, " they are subject to disclosure (unless exempt). Agencies
should instruct employees that all public records, regardless of
where created, should eventually be stored on agency computers.
Agencies should ask employees to keep agency-related documents on
home computers in separate folders and to routinely blind carbon
copy ("bcc") work e-mails back to the employee's agency e-mail
account. If the agency receives a request for records that are
solely on employees' home computers, the agency should direct the
employee to forward any responsive documents back to the agency,
and the agency should process the request as it would if the

records were on the agency's computers.

Notes: 1Confederated Tribes of the Chehalis Reservation v. Johnson, 135 Wn.2d 735, 748, 958 P.2d 260 (1998). For records
held by the secretary of the senate or chief clerk of the house of representatives, a "public record" is a "legislative record”
as defined in RCW 40.14.100. RCW 42.17.020(41).

2Tiberino v. Spokane County Prosecutor, 103 Wn. App. 680, 13 P.3d 1104 (2000).

3 Concerned Ratepayers v. Public Utility District No. 1,138 Wn.2d 950, 958-61, 983 P.2d 635 (1999).

41d.

s See Op. Att'y Gen. 11 (1989), at 4, n.2 ("We do not wish to encourage agencies to avoid the provisions of the public
disclosure act by transferring public records to private parties. If a record otherwise meeting the statutory definition were
transferred into private hands solely to prevent its public disclosure, we expect courts would take appropriate steps to
require the agency to make disclosure or to sanction the responsible public officers.")

6 See Hangartner v. City of Seattle, 151 Wn.2d 439, 448, 90 P.3d 26 (2004).

11/22/05 1:55 PM [ 13 ] OTS-8492.2
[l
page 12 (3), first § add:
“For purposes of these rules, a good faith effort using reasonable diligence
by an agency to obtain a record from a third party comprises compliance
with the PDA. This does not apply if an agency sends its only copy of a
record to a third party for the sole purpose of avoiding disclosure.”

page 12 (3), second §: Needs rewriting:
Agency employees using home computers for agency business are
responsible to keep agency files segregated. Only such files contain public
records. The employee is responsible to forward agency files if there is a
request for such records.
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NEW SECTION

WAC 44-14-03002 Times for inspection and copying of records.

An agency must make records available for inspection and copying
during the "customary office hours of the agency." RCW 42.17.280.
If the agency is very small and does not have customary office
hours of at least thirty hours per week, the records must be
available from 9:00 a.m. to noon, and 1:00 p.m. to 4:00 p.m.
However, the agency and requestor can make mutually agreeable
arrangements for the times of inspection and copying.

(]

NEW SECTION

WAC 44-14-~03003 Index of records. State and local agencies

are required by RCW 42.17.260 to provide an index for certain
categories of records. An agency is not required to index every
record it creates. Since agencies maintain records in a wide
variety of ways, agency indices will also vary. An agency cannot
rely on or cite to a public record unless it was indexed or made
available to the parties affected by it. RCW 42.17.260(6). An
agency should post its index on its web site.

The index requirements differ for state and local agencies.

A state agency must index only two categories of records:

(1) All records, if any, issued before July 1, 1990 for which

the agency has maintained an index; and

(2) Final orders, declaratory orders, and interpretative
statements of policy issued before June 30, 1990. RCW
42.17.260(5) .

A state agency must adopt a rule governing its index.

A local agency may opt out of the indexing requirement if it
11/22/05 1:55 PM [ 14 ] OTS-8492.2

issues an order or adopts an ordinance specifying the reasons why
doing so would be "unduly burdensome" or "interfere with agency
operations." RCW 42.17.260(4). To lawfully opt out of the index
requirement, a local agency must actually issue such an order or
adopt an ordinance specifying the reasons it cannot maintain an
index.

The index requirements of the act were enacted in 1972 when
agencies had far fewer records and an index was easier to maintain.
However, technology allows agencies to map out, archive, and then
electronically search for electronic documents. Agency resources
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vary greatly so not every agency can afford to utilize this
technology. However, agencies should explore the feasibility of
electronic indexing and retrieval to assist both the agency and
requestor in locating public records.

[]

WAC 44-14-03003 - last line necessary? Agencies should explore . . .

NEW SECTION

WAC 44-14-03004 Organization of records. An agency must

"protect records from damage or disorganization." RCW 42.17.290.
An agency owns public records and must maintain custody of them.
RCW 40.14.020; chapter 434-615 WAC. Therefore, an agency should
not allow a requestor to take originals of agency records out of
the agency's office. An agency may send originals to a reputable
commercial copying center to fulfill a records request if the
agency takes reasonable precautions to protect the records. See
WAC 44-14-07001(5).

The legislature encourages agencies to electronically store

and provide public records:

Broad access to state and local government records and

information has potential for expanding citizen access to that

information and for providing government services.

Electronic methods of locating and transferring information

can improve linkages between and among citizens . . . and

governments. . . .

It is the intent of the legislature to encourage state and local

governments to develop, store, and manage their public

records and information in electronic formats to meet their

missions and objectives. Further, it is the intent of the

legislature for state and local governments to set priorities for

making public records widely available electronically to the

public.

RCW 43.105.250. As more fully described in WAC 44-14-04023, an
11/22/05 1:55 PM [ 15 ] OTS-8492.2

agency fulfills its obligation to provide "access" to a public
record by providing a requestor with a link to an agency web site
containing an electronic copy of that record. Agencies are
encouraged to do so.

[l

NEW SECTION
WAC 44-14-03005 Retention of records. An agency is not
required to retain every record it ever created or used. Retention
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schedules determine when records can lawfully be destroyed.. The
secretary of state adopts retention schedules for general classes
of records for state and local agencies. See chapter 434-615 WAC.
Individual agencies are required to adopt retention schedules for
their own records. The retention schedule for local agencies is
available at www.secstate.wa.gov/archives/gs.aspx.

Retention schedules vary based on the content of the record.

For example, documents with no value such as internal meeting
scheduling e-mails can be destroyed instantly but documents such as
periodic accounting reports must be kept for a period of years.
Because different kinds of records must be retained for different
periods of time, an agency is prohibited from automatically
deleting all e-mails after a short period of time (such as thirty
days) . While many of the e-mails could be destroyed instantly,
many others must be retained for several years. Indiscriminate
automatic deletion after a short period prevents an agency from
complying with its retention duties and its public records duties.
An agency should have a retention policy in which employees save
retainable documents and delete nonretainable ones. An agency is
strongly encouraged to train employees on retention schedules.

The lawful destruction of public records is governed by

retention schedules. The unlawful destruction of public records
can be a crime. RCW 40.16.010 and 40.16.020.

An agency 1is prohibited from destroying a public record, even

if it is about to be lawfully destroyed under a retention schedule,
if a public records request has been made for that record. RCW
42.17.290. The agency is required to retain the record until the
record request has been resolved. An exception is for certain
portions of a state employee's personnel file. RCW 42.17.295.

Note: 1An agency can be found to violate the act and be subject to the attorneys' fees and penalty provision if it prematurely
destroys a requested record. See Yacobellis v. City of Bellingham, 55 Wn. App. 706, 780 P.2d 272 (1989).

11/22/05 1:55 PM [ 16 ] OTS-8492.2
(]

Page 15: WAC 44-14-03005- email retention comments vague and hard to apply. It
would be most helpful to try and get a range of acceptable practices, to be
confirmed by adoption of local rules. Our data people cannot respond to vague
guidelines. Vague, editorial-type guidelines are harmful because they generate
lawsuits.

Examples: “some emails may be instantly deleted” but “an agency is prohibited
from automatically deleting all emails after a short period of time (such as thirty
days)” and “indiscriminate automatic deletion after a short period” offer no help and
are a disservice to the public. What is “indiscriminate”? What is “short”? What are
“some” emails? Why is a 30 day policy automatically wrong? When might it be OK?
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SUGGEST: “If an email is not needed or used in the conduct of government business
after being sent, it may be deleted. If it is needed or used for further government
business, it should be preserved in accord with the applicable retention schedule set
by Secretary of State or written government agency policy.”

FURTHER COMMENT: Sec State retention policies should be reviewed for consistency
with AG proposed rules. There should also be a process for an agency to request an
interpretation of the rules. Most agencies are happy to comply, but the statues are not
easy to apply sometimes, so an interpretation service could be very valuable/important
and help establish uniform practices; the rules better understood and followed by all.

NEW SECTION

WAC 44-14-03006 Form of requests. There is no statutorily
required format for a valid public records request..A request can
be sent in by mail. RCW 42.17.290. A request can also be made by
e-mail, fax, or verbally. A request should be made to the agency's
public records officer. An agency may prescribe means of requests
in its rules. RCW 42.17.250 and 42.17.260(1); RCW 42.17.060
(relating to certain state agencies); RCW 34.05.220 (authority for
all state agencies). An agency is encouraged to make its public
recoxrds request form available on its web site.

Verbal requests may be allowed but are problematic. A verbal
request does not memorialize the exact records sought and
therefore, prevents a requestor or agency from later proving what
was included in the request. Furthermore, as described in WAC 44-
14-05003 (1), a requestor must provide the agency with reasonable
notice that the request is for public records; verbal requests,
especially to agency staff other than the public records officer,
may not provide the agency with the required reasonable notice.
Therefore, requestors are strongly encouraged to make written
requests. If an agency receives a verbal request, the agency staff
person receiving it should immediately reduce it to writing and
then verify in writing with the requestor that it correctly
memorializes the request.

An agency should have a public records request form. An

agency request form should ask the requestor whether he or she
seeks to inspect the records, receive a copy of them, or to inspect
the records first and then consider selecting records to copy. An
agency request form should recite that inspection of records is
free and provide the per-page charge for standard photocopies.

An agency request form should require the requestor to provide
contact information so the agency can communicate with the
requestor to, for example, clarify the request, inform the
requestor that the records are available, or provide an explanation
of an exemption. Contact information such as a name, phone number,
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and address or e-mail should be provided. Requestors should
provide an e-mail address because it is an efficient means of
communication and creates a permanent record. An agency should not
require a requestor to provide a driver's license number, date of
birth, or photo identification. This information is not necessary
for the agency to contact the requestor and requiring it might
11/22/05 1:55 PM [ 17 ] 0OTS-8492.2

intimidate some requestors.

An agency may ask a requestor to prioritize the records he or

she is requesting so that the most important records are provided
first. An agency is not required to ask for prioritization, and a
requestor is not required to provide it.

An agency cannot require the requestor to disclose the purpose

of the request with two exceptions. RCW 42.17.270. First, if the
request is for a list of individuals, an agency may ask the
requestor if he or she intends to use the records for a commercial
purpose and intends to directly contact or personally affect the
individuals named in a list..An agency should specify on its
request form that the agency is not required to provide public
records consisting of a list of individuals for a commercial use.
RCW 42.17.260(9).

Second, an agency may seek information sufficient to allow it

to determine if another statute prohibits disclosure. For example,
some statutes allow an agency to disclose a record only to a
claimant for benefits or his or her representative. In such cases,
an agency is authorized to ask the requestor if he or she fits this
criterion and treat him or her differently than someone who does
not.

An agency is not authorized to require a requestor to

indemnify the agency. Op. Att'y Gen. 12 (1988) .,

Notes: 1Hangartner v. City of Seattle, 151 Wn.2d 439, 447, 90 P.3d 26 (2004) ("there is no official format for a valid PDA
request.").

20p. Att'y Gen. 12 (1988), at 11; Op. Att'y Gen. 2 (1998), at 4.

3An agency and its employees are immune from any lability for acting in good faith to fulfill a public records

request so an agency has little need for an indemnification clause. RCW 42.17.258. Requiring a requestor to

indemnify an agency inhibits some requestors from exercising their right to request public records. Op. Att'y Gen.

12 (1988), at 11.

(]
Page 16, WAC 44-14-03006:

Verbal requests should not be an option as a PDA request if the agency does not
accept them. It should be made clear that an agency, by its procedures, may
require a public records request to be in writing and may require the requesting
party to identify themselves and how they may be contacted for a response.
COMPARE WAC 44-14-030 (4)- “request should be in writing”

Proposed statutory amendment/clarification: “if the requesting party does not put a
request in writing per local agency rule and does not provide a name and contact
information, the request may be disregarded.”
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This is not inconsistent with the statute: it is impossible to help someone if they
cannot be contacted or if there is no record of the request. It should not be the burden
of the government agency to have a stenographer or shorthand writer to scribble out
verbal requests; transcribe voicemails etc.

p. 17 WAC 44-14-03006, second to last paragraph; when agency may require
disclosure of purpose of request- incorporate this point in WAC 44-14-030 (4)

p. 17- if an individual violates the 2 restrictions given, the agency should not have
to continue to respond to his requests, since he should not be allowed to rely upon
the law to violate the law- this should be included in rules

WAC 44-14-03006 - 2nd paragraph another reference to verbal requests and staff reduce to
writing.

Comments on WAC 44-14-040

NEW SECTION

WAC 44-14-04001 Introduction. Both requestors and agencies

have responsibilities under the act. The public records process
can function properly only when both parties perform their
respective responsibilities. An agency has a duty to promptly
provide access to all nonexempt public records..A requestor has

a duty to request identifiable records, inspect the assembled
11/22/05 1:55 PM [ 20 ] OTS-8492.2

records or pay for the copies, and be respectful to agency staff..
Requestors should keep in mind that all agencies have

essential functions in addition to providing public records.
Agencies also have greatly differing resources. The act recognizes
that agency public records procedures should prevent "excessive
interference" with the other "essential functions" of the agency.
RCW 42.17.290. Therefore, while providing public records is an
essential function of an agency, it is not required to abandon its
other, nonpublic records functions. Agencies without a full-time
public records officer may assign staff part-time to fulfill
records requests, provided the agency is providing the "fullest
assistance" and the "most timely possible" action on the request.
The proper level of staffing for public records requests will vary
among agencies, considering the complexity and number of requests
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to that agency, agency resources, and the agency's other functions.
Since the burden of proof is on an agency to prove its

estimate of time to provide a full response is "reasonable" (RCW
42.17.340(2)), an agency should be prepared to explain how its
response to a request provided the requestor the "fullest
assistance."

The act began as an initiative in 1972. Requestors and

agencies should bear in mind that many of the technologies
contemplated by the act are several decades old. For example, the
act's original reference to a "record" contemplated a piece of
paper, not modern electronic records.: Similarly, the act's focus
on charging for printed photocopies of paper records did not
contemplate agencies providing records electronically.

Agencies are encouraged to use technology to provide public
records more quickly and, if possible, less expensively. It is
permissible to "over comply" with the act. Doing so often saves
the agency time and money in the long run, improves relations with
the public, and prevents litigation. For example, agencies are
encouraged to post many nonexempt records of broad public interest
on the internet. This may result in fewer requests for public
records. See RCW 43.105.270 (state agencies encouraged to post

frequently sought documents on the internet).

Notes: 1 RCW 42.17.260(1) (agency "shall make available for public inspection and copying all public records, unless the
record falls within the specific exemptions" listed in the act or other statute).

2See RCW 42.17.270 (“identifiable record" requirement); RCW 42.17.300 (2005) (“claim or review" requirement);
RCW 42.17.290 ("agency may prevent excessive in